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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in

effect at the tinme the petition was filed. The decision to be

entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code in

effect for the year in issue.
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Respondent determ ned a $6, 589 deficiency in petitioner’s
2002 Federal inconme tax. The sole issue before this Court is
whet her petitioner may deduct $23,400 as alinony paid to his ex-
wfe in taxabl e year 2002.

Backgr ound

Sone of the facts have been stipulated and are so found. At
the tinme that the petition was filed, petitioner resided in
Clifton, New Jersey.

Petitioner married Karen LaBozetta (Ms. LaBozetta) on Apri
3, 1993. One child was born of the marriage. The couple
separated in 2001, and divorce proceedings were initiated in the
Superior Court of New Jersey, Chancery Division, Famly Part,
Bergen County. The marriage was term nated by decree of divorce
dated May 9, 2002.

I ncl uded anong the stipulated exhibits for this case is a
copy of the Final Dual Judgnent of Divorce, along with a copy of
its underlying Property Settl enent agreenent (agreenent).

Rel evant provisions of the agreenent provide: (1) That the
parties expressly bargained for a waiver of alinmony fromone
another; (2) that petitioner owed Ms. LaBozetta $23,400 and; (3)
that Ms. LaBozetta woul d pay petitioner $29,746 in a buyout
arrangenment for the couple’s marital hone.

As part of the agreenent, the parties detailed how Ms.

LaBozetta woul d buy out petitioner’s share of equity in the
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marital home, a sum approximating $73,000. Since Ms. LaBozetta's
annual househol d i ncone precluded her fromqualifying for a
nortgage for the remaining postbuyout bal ance on the hone, the
parties further agreed that the amount of buyout equity owed to
petitioner would be reduced by 20 percent of Ms. LaBozetta’'s
share in petitioner’s pension, or $19,854. The agreenent al so
provi ded that petitioner would owe Ms. LaBozetta $23,400 (with
the parties waiving an actual paynent of that amount) to further
reduce the amount of equity owed to petitioner. Petitioner
contends that the $23,400 was actually paid as alinony to Ms.
LaBozetta, and accordingly, should be deducti bl e.

On August 9, 2002, Ms. LaBozetta drafted a check to
petitioner for $29,746.! Petitioner cashed the check on August
12, 2002, at Fleet Bank in Ridgefield Park, New Jersey.

On April 15, 2003, petitioner tinely filed a Form 1040, U. S.
| ndi vi dual 1 nconme Tax Return, for 2003 on which he clainmed a
deduction of $23,400 for alinmony paid to Ms. LaBozetta.

Respondent issued a notice of deficiency disallow ng petitioner’s

deducti on.

! The $29, 746 is conputed as follows:

Petitioner’s equity in the marital hone: $73, 000
Ex-wi fe’'s share of petitioner’s pension (19, 854)
Petitioner’s waiver of buyout equity (23, 400)

Bal ance to petitioner by check 29, 746
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Di scussi on

The parties dispute whether petitioner can claima deduction
of $23,400 for alinony paid to Ms. LaBozetta. At trial,
petitioner maintai ned that the $23,400 at issue qualified as
alinony on the basis of these factors: The presence of
contradictory |language in an earlier draft of the agreenent
calling for alinony to be paid to Ms. LaBozetta; petitioner’s
belief that the $23,400 “paynent” on May 9, 2002 (the date of the
agreenent), was, in fact, alinony; and that the word “alinony”
was stricken fromthe copy of the agreenent imedi ately before
its signing on the basis of an understandi ng between petitioner
and Ms. LaBozetta that the $23,400 at issue would stand in the
pl ace of their previous agreenent regardi ng alinony.

A. Settl enent Agr eenent

Al t hough petitioner conceded at trial that the agreenment was
a final docunent, he nonetheless nmaintains that this Court should
reject the contract as witten and, in the alternative, consider
evi dence regarding prior events, including petitioner’s belief
that at the tinme the agreenent was signed, the $23,400 at issue
was, in fact, alinony. Petitioner disputes the contractual terns
of the New Jersey Final Dual Judgnent of Divorce and the
agreenent, and accordingly, we nmust first exam ne the terns and

tenor of that contract.
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Anmong the rel evant provisions of the agreenent, paragraph 5
(“Mutual Rel ease”) states: “the provisions of this agreenent * *
* rel ease and discharge * * * [each party] fromall causes of
action, clains, rights, or demands whatsoever, in |law or equity,
whi ch either of the parties ever had or now has agai nst the
other.” Moreover, paragraph 8 (“Alinony”) reads: “ln exchange
for the nutual prom ses contained within, each party forever
wai ves alinmony fromthe other.” Lastly, and perhaps nost
significant to this discussion, paragraph 10(A)(b) ("“Equitable
Distribution”) states:

For the mutual prom ses contained herein, including

t hose involving equitable distribution and any ot her

clainms the parties may have agai nst the other, the

parti es acknow edge that Husband woul d owe Wfe the sum

of $23, 400, which Wfe expressly waives herein, thus

further buying down an additional $23,400 of the

$73, 000 owed to Husband.

Not ably, the phrase “any other clains the parties may have
agai nst the other” was inserted after “and” in the preceding
gquotation on the date that the agreenent was signed, and was
initialed by both parties.

It is clear that the Agreenent controls and not, as
petitioner asserts, previous drafts of that docunent, or the
intent of the parties at the tine the agreenent was signed.
According to the parol evidence rule of contract |aw, parol

(oral) evidence “cannot be introduced to create, vary or

contradict a termof a contract not otherwi se present in the
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witten agreenent.” Qdatalla v. Odatalla, 810 A 2d 93, 98 (N.J.

Super. C. Ch. Div. 2002) (enphasis added). The parol evidence
rule will exclude testinmony only when it is “*offered for the
pur pose of “varying or contradicting” the terns of an

“integrated” contract’”. 1d. (quoting Atl. N Airlines, Inc. V.

Schwi mer, 96 A. 2d 652, 656 (N.J. 1953).

The ternms of the agreenent are clear; in the agreenent, the
parties expressly waived alinony, as well as any |egal clains
that the parties m ght have, or ever had, against each other.

The agreenent does not indicate that petitioner would waive
$23,400 of equity owed under the marital hone buyout in |ieu of
an alinmony obligation. Although the parol evidence rule wll
allow extrinsic evidence to “interpret the neaning of the witten
words of [a] contract”, if petitioner’s reasoning were foll owed,
application of the rule would require that we interpret the
clause “any and all clainms” (par. 10(A)(b)) to nean “alinony”, an
obligation that has already been expressly wai ved el sewhere in
the agreenent. 1d. This interpretation wuld cause an

i nconsi stency unwarranted by the facts of this case.

While we find persuasive petitioner’s argunent that he would
not have wai ved the $23,400 but for the benefit of an alinony
deduction, we also note his adm ssion that he ultimtely w shed
to do whatever he could to ensure that their child remained with

her nother in the marital home. Taken together, the inconsistent
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outcone that would result were we to interpret the terns of the
agreenent to include alinony, and petitioner’s testinony about
his wi shes regarding the marital home, adequately establish that
t he agreenent cannot be interpreted to prove an alinony

obl i gati on.

In sunmary, we find the agreenent clear, controlling, and an
exclusive statenent of all of the terns of the parties’
settlenment. Accordingly, we will not consider any extrinsic
negoti ati ons, notations, or side agreenments which may have
exi sted between petitioner and Ms. LaBozetta.

B. \Waiver of Buyout Equity

We next turn to the agreenent itself and specifically,
whet her petitioner’s reduction in the anount of equity owed to
himby Ms. LaBozetta m ght qualify as a deductible alinony
paynment pursuant to section 71(b). Paynents pursuant to a
property settlenment (such as the agreenent) are generally not
deductible for tax purposes fromthe incone of the paying spouse.

Yoakum v. Conmm ssioner, 82 T.C 128, 134 (1984) (and cases cited

thereat). Under section 215, a deduction is allowed for an
anount equal to alinony or separate maintenance paynents paid
during the taxable year. “[A]linony or separate nmaintenance
paynment” means any alinony or separate nai ntenance paynent that
is included in the gross incone of the recipient under section

71. Sec. 215(Db).
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Section 71(b)(1) defines “alinobny or separate naintenance
paynment” as any paynent in cash if--

(A) such paynent is received by (or on behalf of)
a spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunent does not

desi gnate such paynent as a paynent which is not

includible in gross inconme under this section and not

al l owabl e as a deduction under section 215,

(© in the case of an individual |egally separated
fromhis spouse under a decree of divorce or of

separ ate mai nt enance, the payee spouse and the payor

spouse are not nenbers of the sane household at the

time such paynent is nade, and

(D) there is no liability to nmake any such paynent
for any period after the death of the payee spouse and
there is no liability to make any paynent (in cash or
property) as a substitute for such paynents after the
deat h of the payee spouse.

In order to qualify for an alinony deduction, petitioner
nmust first show that the $23,400 at issue was a “paynment in
cash”. Sec. 71(b)(1). The tenporary regul ations pronul gated
under section 71(b) specify that in order for a cash paynent to
qualify as alinony, an actual paynent by either cash, check, or
nmoney order must occur. Sec. 1.71-1T(b), Q%A-5, Tenporary | ncone
Tax Regs., 49 Fed. Reg. 34455 (Aug. 31, 1984).2 At trial,
petitioner testified that he did not remt the $23,400 at issue
in cash, check, or noney order but rather waived that anount from

the total $73,000 of buyout equity owed for his share of the

2 Tenporary regul ations are entitled to the sanme wei ght as
final regulations. See Peterson Marital Trust v. Conm SSioner,
102 T.C. 790, 797 (1994), affd. 78 F.3d 795 (2d Cir. 1996).
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marital honme. As no cash paynent in accordance with section
71(b) was made, we find this waiver to be no nore than a transfer
incident to a divorce agreenent and not alinony for which
petitioner is entitled to a deduction. Accordingly, as the
agreenent expressly waived alinony for both petitioner and Ms.
LaBozetta, and as there has been no paynent in cash as provided
under section 1.71-1T(b), Q8%A-5, Tenporary Incone Tax Regs.,
supra, we sustain respondent’s determ ned deficiency.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




